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THE STATE DF MONTAMA, ACTING BY AND
THREODUIGENE THE DEPARTHMENT OF HIGITRAYS
OF THE SYATE OF MOHTAHNA, |

Pladntiff and Appollane,
—W—

PUBLIC EMPLOYEES CRAET COURCEL OF
MORTANA, REFRESENTING THE MONTAMA DISTRICT
COUNCIL 0F LABCHERS, THE JOINT COURCTL F
TEAMSTELS 50, I3, THE MONTARA MACHINISTS
COUNCIL, OPERATING ENGINEERS, AND PATHTERS ;
YIRGLL AVETTHER AS PRESTDENT OF SATH COUNCEE,
ARND JAMES L. MIFLAY AS SECHETARY ~TREASIMFR
OF SATD COURCIL, ‘

befendantn gl [fen polents ,

Appeal from:  Metclet Court of the Flvat Sudielnl Matcice,
lEintorible Pater 1o, Meloy, Jwlpo presidine,

Counsal of Beeopl-
For Appellnnk-

Jnch flolrtros argusd, and fanlal J. Bulllvan npprared,
Higlieny Logal Bepartmeant Helena, Hontnnae

For Beapondenca -
Hillew and Loring, Great Fallu, Montana

Pentnnla W. Hi Lley avgued and Enilie Laclop arpued,
Great Falls, HonChina
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Mr. Chief Justice James T. dnrrieon deliversd the Opinion of the
[T o

This case Invelver a strike by Approximotely 285 teamsters,
aoperacing engineers, machlinints, laborers, and painters ceployed
by nppellant Montana Department of [ighuays to perform all high-
way mainCemance functlona on intersiate, pelmary, and eertoln
secondary roads in the Butte, Great Falls, Missouls, lezeman, omnd
Heleoa areas,  Theas employess wors responsible for the repeir,
reconditioning, and general upkeep of roughly 3,000 miles of
roads.  Thelr mijor dutles were: removing snoe and Loe from cle
traveled surfaces and applying tractien marscinls gisch an wand
and chemlcala; pacchisg, resurlacing, and regrading read surlfacen;
repalring heidges ond other bighway structuros: tepairing, re-
placing, or installing snow fences, enlverts, dltches, fanten,
tralfic safety devices, signs and slgnals, reardrails, apgl traffie
delinencory within elght-of-way Hmlcs: stockpiling tracclion
materiale for snow scason use: repniving and moloteining womd-
Alde rest areas, 1itrer barrels. and campsites; repairing and
malntaining state motor posd vchieles, snow plows, road pattole,
catorpillars, sod nclier equipment utdlized o appellant's
milnleneEnce operat Lons; and performlng services during emergencies,
Aitth af assisting stronded motaristy, temoving oberruetions  (meer-
turned vehlcles, ook £11lifes, ecte,), ond providing traEfic control.
OF necesalcy, thean mctivicies wors performed on o 24 hoor basio.

The strike by vospondestc Public Eoployras Craft Cuwmed] sgainat
Appellant occurred on Janunrvy 21, 1974, and appellant appl el Lo
the dlstriet coort wF Lowls and Clurk County the same day for a
CLemparary reéstraining order prafilbicing tha serike. Tho diserick
tourt granted appeilant's request and schefuled s glin Cuse
keardng Lo datermine whether thi sbrike should be permansnely on-
Joined. Respondent ffled a1 motion eo Hemlae appellant’s copplaint

amd & show cause hearing chermon was scheduled for March 20, 1434,




A% Ehe hearlng on the morfon to dismiss, the allegations
contained in appellont's compleint--including thooe rolacing co
dlsruptlon of highway saintenance progrems and injury to the
health, sufety, and welEare of the traveling public--ween gd-
mltted, 1t should be noted hera, however, that the lspuer
before us and discusped horeafrar in EFhis oplnion, de not involve
injury to cthe healch, snfety apd welfore of the teaveling publie,
Hevatrthelaas, the dintrice court granted the motlon co dismias
and dissolvad the tomporary restraining order, Appellant appesla
fram that ovder.

There is but one Lsmue: Did the districe court ery in
deteraining that the malntenance emjiloyera of the Honconnn De-
partoent of Higlhways have the right to stefke wndee Montana's
Fulbl leEmployess Collective Aarpaining Actk?

The portion of the Miblie Empioyoes Collective Harpgeining
Act In dispute, moctlon 59-1603(1), A.C.M. 1aT, providen:

"Public employess shall have and shall be protected
in the exerciye of, the right of self-organization, to
form, join or nssiasc any labkor organization, to bnrpnin
callectivaly through reFrcnﬂm:utiunu of their own
chovsing on queationn o wEger, hoira, fringe beneficno,
and ather conditions of ompiayment /&nd to enpage In other
roncercod sotivitles for the purpene of colleckiive bar-

gnioing or other mutoal add or protection, Free from
interfacence. rostraint or coerelon. " {Emphaais added),

This Ianguage {8 wlmost identinl to Ehnt found (u the fsbor
Hanapement Rélations Ace (TREL-Haveiey Act}, msd, which ar
1% U.5.C.A., § 157, pravides:

"Empiloyeen shall have the rlght to self-organlzntion,
Eo Form, joln, or nssist in lpbor erganlracions, to barc-
Buln collectively throuph repranenbocves af cheic own
cheosing, and to anpage In other concerted activities Eof
the purpose of collective barpeining or ather wutual #Ld
Oor poteetlom W ok o " (Emphanis Acldeed ),

The phrase “concerted actdvitles” domss ot appeat An oany
ather Montano acatute, ond this Couck han never been colled I
Lo in:ﬂrpéut It. The phensa fLrnt Appeared in the Norrdn-LaGuncdia
Anti=Injunction Ack, 1%32, ar 29 Wa5.Goy § 102% thon In the
Hational Labor Nelatfons Aer (Wngner Act), 1935, nc 49 Bran, 449,
4320 and agaln in the Tafe-Hartlay Ace, 1947, 29 W,5.C.h., § 157,




Congefuently, nome forcy years of Cedornl interprocation
Is behind this language, The United Stireg Supreme Court, an well
45 tonumerable lower foderal courts, has consintently hold that
“"concerted potivitfes" Locludes stoiker, Autorolille Horkers V.
©'Brion, 119 0.5 454, 94 L ed 978, 7D S.CE. 781; Bun Enployees
Yo Wizeonsin Board, 340 1.5, I3, IBY,. F1 s5.00. A5%,-95 L ed 364 ;
Weber o, Anheuser-Teach, 344 0.5, GG8, 75 5.0t. 480, 99 L ad 30,
These cnpes all involved Heate fepielallve NEEempbn o Mali che
right to serike in the Irivate sector, Thp Supress Court found puch
wlffores co be In conflict with Ehe protecricns afforded by the
Tafe-Hartley Act and thun bnconal cutlonsl under ¢l Supremacy
Clavse {Article VI) of the Undted Startan Constitucrion, TIn Bug
Employess, Lhe Supreme Court REAEed:

Mo have recently examined fhe extent tn which

Congrens has repulated Ppesceful serdkes o i plier

Hages In Indwgicicg nffecting commercs, Automahl]le

Workers v, 0'Brion, 139 0.5 454 (L9530}, We noted

Chrt EunErvau. In § ¥ of the Harlonal Labag Relotions

Aot of 1935, as amended Iy tlie Labop Hanagement Re-

lationg Act of 1547, exprossly aafeguarded for employens

in guch {ndustriss the right * & * eg gnpage i * & +

concerted actdvitdes for the Purpose of colleceivg

bacgatning or okhap emiwal afd or protectlon, e.g., to

strlke, '™

Appellant contends chat m difforent Intecprecaction of "con-
cerced actfvicices" ought ep prevall here, since publie rathpr Lhan
private employees dre involved, Tie Callfomnle Suprems Courr congf-
dared the same rroposicion in Los Anganlen Metropolitan Tranuslt
Autharity v, Ireothechaod of Railroad Tralnmmm, 3 Cnl.Rper, 1,
1aa R.2d 905, 997, 1% thac coga Che Los Anpules Hérbeopolicon
Transit Authovicy Act creatnd 4 public nuthoxlty for Lonngporcat Lon
nl passengers fn a fous eeunty acen In noil around Lag hgeles,
SEALss 1957, ch. 547, an amended by Stars, 1959, ch, 516, Bub-
divigion (e} of weetdion 3.6 of thae Avk provided thae employeen of the
Transic Authoricy hod che Cight, ammg others, po engage "in athor
concerted accivicion for the purpoae of collect]ve bargaining pr
other =utunl aid or pProtection," When the employeas scruck, the

Transic Authoricy sought o declaratery {udpmenc rhot Eliey wore

without the lepal righe to Strike becouse they wers public employeer,




The court lield unedulvoenlly that the grant of the right to engage 1
“concerted activities” meant the anme thing for pebiic employoes

ag le di€ fer private esploycen, that i, ie included the right

o obrlika;

"When leglzlatlon has been Judicinlly constried
and 0 subsequent statute en the same or an rnalogole
subject i8 franed In the 1dentienl language, [t will
Grdinaclly be presumed that the Leplsloture intended
Ehat the language an uaed in the laker ennctmont sould
be glven & like {ptecpretnticn. This rule i npplicable
to state statutes which are potterned sfter foideral
staktutes. [Citing casen| Although the capes whicl
have interpraced the {tolfeized wordy 4nwolws privats
ecaployens, the aet before us Lnco oratma the oxnet
language, conalsting of 16 worda, found 1n the
:nrginr statutas, amd it 1im wnlikely thaot the same
vords would heve been reponbed withoue amy quallFles-
tion in n lacer seatuce in the sbigegoe of nn Intent
Ehat they be glven the constvuction rreviously adopLod
by the courcs.”

He think similar gtandacds of Judicial ¢onstruction apply in
the present case. Far exnople, dection 19-102, R.G.H. 1957, jee-
vhiders;

"Words and pheases vaed in the coleg or other stncutes
of Montana are construmd nccordinig to the contexe and the
Approved weage of the language: but techaden] words Al
erﬂgﬂn and_such othors as have acguirmd 4 pecullse and
apprapriate ceanin in Taw, "or ara Jef{nca L the mecceading
nectlon, an mmimded ] ave to ba eopobound pooording o zuch
rnﬂui;ur and appropriste sosning or definicdan, " Emphnsiy
mddad),

After more than forty years of tonptructlon by foderal and
REALe courts, "voncerted activicias™ indigpucably has become o Talkose
law Lerm, a technleal phrase whicl han "acquired n peeullor and
Approprlate wenning in Law'™, That meanlng lncludon acy lken,

Apprellant may wish thet the statute rosdd otherwine but this
Court fa noe ot 1iberey to amend our Btatutes. Stare v, Mldlond
Watiennl Nonk 13 Moot, 339, 343, 317 P.2d BBO. This Cobrt con-
cludes that Moncrna's leglsloturs meant tle phrage “comcerced
netivitieg” en have a eanlng {dentical te that found in snalogos
Bratutes of other Juripdletions, To hold sthorwlize would Clonunt @
cardinal p}iuwipln of atotutory conscrustion,

This conclusion is reinforced by the Fack thoe eipiloyeen tnder
Homtana's Colleckive Bargalning ncL,IHnnrlun: 39-1601 throagh

29-1616, R.C.M. 1947, are nowvhors probibited from striking, Two
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goction &1-2201, R,C,M. 19!-1'. m-nt-l;u] In 1968, the purpose _1_.';-.- :'-::
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In tha teachers act, iﬂftinn I}-Ellﬁ R.C.H., 1947, tmnctad in 1
1371, the purpome wan expresssd " * - 2] uutq'l-H.-h procoduces i
wiich will faeilitate and T OUTREH l::ludl:l:h Retilement of dinputen,’

In the public esploreas sct, poccion ﬂ_ﬂ: 1601, R.C.H. 1957,
enocted in 1973, the purposs wan expressed v # & pq encogrege
the prntl:lrn and proepdure of collective bargaining to atciva gr
friendly adjustmant # W

If thim lﬂ.gLu'.I.n.I‘:u'rl!]il'-q Antended to I{mip ranpondent 'a ::'!.Eh.l:

Eo striks, It could have dons #o expreasly an {t did with nurses
and toachers, I!Iu:.u an heratofore sliwwn mll this leginlation had
tha nome saprensed purpose.

Since venpondent had tha tlght to nerike Apecifically grented
Lte mesbers by the Inglrlui:u.rz, the order of the diatrict EiriEk

disalaning the complaint and digpolving the temporary restralning
oider Lp aFEfrmed.
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